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in-Two; remand withand weandtoward Oneto reachattemptsrepeatedhisand
onthe convictionto reinstatestructionsto be-reasongave Preussgroinhis area

to allasand resentenceThreeCountdanger-andarmedwasthat Hamlinlieve
“experi- Counts.(noting thatat 603id.ous. See

might lead lawdrug traffickersence with PART, ININ VACATEDAFFIRMED
inbodily harmto fearofficialsenforcement PART, AND RE-PART, INREVERSED

Preussstop”). WhenTerryconducting a MANDED WITH INSTRUCTIONS.down,himpattogoinghe wastold Hamlin
“No, searchingsaid, are notyouHamlin

31.) the(J.A. point,At thatatme.”
tonecessaryreasonablyhandcuffs were

weapons.down forpattheaccomplish Cf.
326,Crittendon, F.2d883v.StatesUnited

(useCir.1989)(4th did notof handcuffs329
arrest);into an Sin-friskstop andconvert

(use weap-of drawnclair, at 603983 F.2d
stop intoinvestigativeconvertons did not

Plaintiff-Appellant,WHITE,Reginaarrest). district courtAccordingly, thean
todenying motionin Hamlin’snot errdid v.

suppress.
Defendant-Appellee.USA, INC.,FCI

2.
No. 02-50890

that thenext contendsHamlin Summary Calendar.
hissupporttoinsufficientevidence was

Appeals,Court ofStatesUnitedA defendanton One.Countconviction
Fifth Circuit.sufficiency of the evidencethechallenging

aovercomea conviction “mustsupportto
3,Jan. 2003.Hoyte,v.heavy United Statesburden.”

Cir.1995).(4th1239, We124551 F.3d
if there isthe verdict sub­must sustain

evidence, lightthe mosttaken instantial
supporttogovernment,thefavorable to
Burgos,v.StatesUnitedthe conviction.

(enCir.1996)(4th849, 862-63F.3d94
banc). and thetheViewing all of evidence

in thedrawn therefromto beinferences
Government,to thelight most favorable
is sufficientthat the evidencewe conclude

on CountHamlin’s convictionsupportto
One.

III.

herein, we affirmstatedFor the reasons
One; we re-on CountHamlin’s conviction

Three; weof Countthe dismissalverse
merged Countsonthe sentence thevacate
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PER CURIAM:

Plaintiff-Appellant asserts that the dis-
$75,000trict court in findingerred the
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R & H OilAllen v. &troversy de novo.satis-amount-in-controversy requirement
Cir.1995).(5th1326,Co., 1336in 63 F.3dsummary judgment Gasgrantingfied and

ThisDefendanfi-Appellee.thefavor of
summary judgmentgrant“A ofaffirms.Court

Summary judg­...de novois reviewed
gen­‘is noPROCEEDINGS when thereappropriateAND isI.' FACTS ment

fact and theanyuine issue as to materialWhiteReginaPlaintiff-Appellant
as ajudgmentto amoving party is entitledDefendant-(“White”) againstsuitbrought ” Res.,Quorum Healthof law.’matter(“FCI”),USA, Inc. White’sFCIAppellee

Dist.,County Hosp.MaverickL.L.C. v.wrongful terminationforemployer,former
Cir.2002) (citations(5th451, 458F.3d3082001, 246th Judicial29, in theMarchon

Conoco,omitted) Inc. v. Medic(quotingCounty, TexasEl PasoofDistrict Court
(5th369,Inc., Cir.­259 371Systems, F.3dcourt”). upon(“state her suitWhite based

2001)). view facts andThis “mustCourtHauck,Service, 687Inc. v.PilotSabine
tolightin most favorabletheinferences(Tex.1985), permits733, which736S.W.2d

Amotion. factualparty opposing thethethewrongful termination whereforsuits
summarya ofprecludesdispute granttofor refusalterminatedwasemployee

apermitif the evidence wouldjudgmentacts.illegalperform
for thejury to a verdictreasonable returnPetition, prayedWhiteOriginalIn her

Id.nonmoving party.”punitive dam-judgment includethat the
fees, inter-pre-judgmentattorney’sages,

costs, dam- III.ANALYSISest, compensatoryandcourt
benefits, frontfringepay, lostages for lost

with twopresents this CourtappealThisharm toearning capacity,pay, wageloss of
first, the amount-in-con-whetherissues:andreputation,credit and creditWhite’s second,met, andtroversy requirement wasdistressanguish and emotionalmental

was correct inthe district courtwhetherfuture).(both Peti-Originaland Thepast
for thesummary judgment De-grantingmonetaryhow muchnot specifytion did

fendant-Appellee.seeking.relief White was

25, 2001, assertingMayonFCI removed
A.of diversi-jurisdiction on the basisremoval

Removal, assert-In of FCIty. its Notice jurisdiction under 28Diversity
controversyin exceed-the amounted that par­only§ the1332 exists whereU.S.C.

$75,000.ed states and thecitizens of differentties are
Remand, $75,000.thebut in exceedscontroversyfiled Motion to amountWhite a

(WestDis- & Supp.§for the 1993District Western 28 U.S.C.A. 1332U.S. Court
court”)(“district 2001).her that thecorrectlydenied notestrict of Texas White

that be deter­controversycourt concluded in shouldmotion. The amountdistrict
filing.to show Paul Rein­facts sufficient at the time of St.FCI had set forth mined

that F.3dGreenberg,the v. 134by preponderancea of evidence Co. Ltd.surance
(5th Cir.1998).amount-in-controversy require- 1250, “Normally, this$75,000the 1253

aplaintiffif claimsmet. is satisfied thement was burden
jurisdictional re­greater than thesum

REVIEWOFII.STANDARD CityKansasPhillips v. S.quirement.”
529862,Co., 1995 U.S. Dist.Ry. 1995 WLreviews districtThis aCourt

(1995)12983, (citing*2 Gausat v.in LEXIScon-determination of the amountcourt’s
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(9thMiles, Inc., 564,980 F.2d 566 Cir.­ that the amount-in-controversy require-
1992)). However, specifiedWhite never ment was met.

monetarythe total amount of relief she arguesWhite that the present­evidence
seeking.was byed FCI was insufficient to meet the

plaintiff allege spe-Where the to a preponderancefails of the evidence test. This
damages,cific amount of this Court has Court articulated the standard for insuffi­

prescribed procedurea determiningfor cient inevidence Asociacion Nacional de
controversy:the amount in PequenaPescadores a Escala o Artesa­

(ANPAC)nales de Qui­Colombiapractice,In v. Dowcomplaintremoval when a
S.A., (5thmica de Columbiaallege specificdoes not a 988 F.2damount of 559

Cir.1993) Quimica[hereinafter Dowdamages, partythe invoking jur- ]:federal
prove byisdiction must a preponderance At least where followingthe circum-

of the evidence that inthe amount con- present,stances are removing par-[the
troversy jurisdictionalexceeds the ty’s burden to jurisdiction]establish has
amount. The district court must first (1)not been met: complaintthe did not
examine complaintthe to determine specify an amount damages,of and it

“facially apparent”whether it is that the was not facially apparentotherwise that
jurisdictionalclaims exceed the amount. damagesthe sought or incurred were

If it is not apparent, maythus the court $50,000; (2)likely above the defendants
rely “summaryon judgment-type” evi- onlyoffered a conclusory statement in
dence to ascertain amount inthe contro- their notice of thatremoval was not
versy. based on direct knowledge about the

(3)claims;Reinsurance, plaintiffsand timelySt. Paul the134 F.3d at con-1253
(citations sworn,tested removal withomitted); aAguilarDe unrebuttedBoeingv.
Co., (5th affidavit55, Cir.1993) indicating11 requisiteF.3d that the57-58 [here-

amount in controversyinafter De I was notAguilar present.].
I,AguilarDe 11 F.3d 57 (quotingat DowThe district court examined the

566).Quimica, 988 F.2d atOriginal Petition on its face and evaluated
presentedthe evidence by First,FCI. The dis­ OriginalWhite’s Petition did not

trict court proba­concluded it was “more specify an amount of damages. Id. Sec-
than ond,ble not” that the lengthy list of com­ the district court concluded that it

pensatory punitiveand damages sought by facially apparentwas that the inamount
White, when with attorney’s $75,000.combined controversy Third,exceeded Id.
fees, $75,000. Allen,would exceed 63 F.3d FCI has offered more than conclusorya

(concludingat 1336 punitivethat a supportdam­ statement in of their notice of
ages likelyclaim was “more than not” Aguilar I,to removal. De 11 F.3d at 57-58

amount).jurisdictional fact,exceed the In (contrasting evidence,the substantive in-
the district court concluded that the com­ cluding “testimonial publish-evidence and
pensatory damages punitiveor damages precedent,”ed byoffered removingthe
alone would “in all partylikelihood” exceed in that case with the “mere scintilla
$75,000. Id. The court presenteddistrict also noted byof evidence” removingthe

damagesWhite’s admission that her party Química); Allen,in“[did] Dow 63 F.3d at
yet $75,000equal”not possi­ Gaus, 566) (“re-“it (citing[was]but 1335 980 F.2d at

$75,000.00[they]ble that will atexceed the moval ... cannot. simply uponbe based
time of trial.” On the basis of this conclusoryevi­ Inallegations”). interroga-its

analysis, tories,dence and the district court found FCI asked White to state the full
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histhatlegally certainthat it isseek- shownshe wasdamagesmoneyofamount
stat-the amountexceedrecovery will notofcategoriesthreeidentifieding. White

Co., F.3d47Boeingv.Aguilarin- Deseeking: lost ed.”she wasdamagesmoney
Cir.1995).(5th failed to1404,dis- Whiteemotional 1412andcome, anguishmental

less thandamagesfirstFor the amount ofdamages. specify antress, punitiveand
evi-anywas in- substantive$75,000 presentthat she toreported orcategory, White

rate of to remand.at the of her motionsupportloss incurring an denceeconomic
legal-italready suffered that washad failed to show$100,000 year and thusper WTiite

$13,000. recoveryWhite will not exceedherthatapproximately lyof certaina loss
categorieslatter two $75,000.theasserted that

and thatquantified”precisely“cannot be evidence,ofpreponderanceon theBased
“assess whatjury torely on theshe would con-court’saffirms the districtthis Court

end, identi-this 'Whitefair.”is Towards amount-in-controversy re-theclusion that
testify aboutwho wouldfied six doctors met.wasquirement

distress.emotionalanguish andmentalher
Admission, FCIforRequestsIn its B.

wasdeny that sheorto admitWhiteasked
indefinite em­permitslawTexas$75,000 or more.damages ofseeking

at-will andto be terminatedploymentdamages “[did]that heradmittedWhite
re­terminationunless thewithout causepossi-$75,000 “it [was]butequal”yetnot

toemployee’s refusal com­thesults from$75,000.00at thewill exceed[they]thatble
R.R.R.Line &act.mit an Eastunlawfullanguage,thisThroughtime of trial.”
99,Scott, 70, 75, 10210 S.W.72 Tex.v.Co.in contro-amountthat theimplied■White

(1888) term ofan(holding that indefiniteshedamagesto thelimitedversy was not
by partyeitherterminatedmay beserviceInstead, Wdiitefiling.hersuffered before

Pilot,cause); 687 S.W.2dSabinewithoutseeking continuingshe wasindicated that
primaaIn order to establishat 735. facieas well.damagesand future

under Sabinewrongful terminationcase oftimely contesttoFourth, failedWhite (1)Pilot, prove that: shemustplaintiffthesworn, affi-a unrebuttedremoval withthe
actillegalanto commitrequiredwasamountrequisiteindicating that thedavit (2)penalties; shecriminalcarrieswhichAgui-Depresent.controversy notin was

(3)illegality;in the sheengagetorefusedI, 11 at 57.lar F.3d
(4) reason for herthedischarged; solewas

jurisdic-“thehas held thatThis Court anto commitherdischarge was refusal
must besupport removalfactstional that Pilot, at687 S.W.2dSabineunlawful act.

Allen,time of the removal.”judged at the Burkburnett,735; City 800v.Burt of
removal,of itAt the timeat63 F.3d 1335. 625, (Tex.App.-Fort Worth626-27S.W.2d

Originalof thethefrom faceapparentwas denied).1990,writ
presented bythe evidencePetition and

evidence, inFirst, submittedFCIcontroversy ex-inamountthat theFCI
falsified NAFTAof numerousthe formof the$75,000. preponderanceTheceeded

sig­bearing White’sOriginofCertificatesthe amount-indicated thatevidence thus
nature, committedindicating that Wlhitemet. Thiswasin-controversy requirement

1001(a)§18unlawful U.S.C.A.is acts.“once a defendantthathas heldCourt
2000) of(West makingthe(specifying thatin controver-that the amountto showable

of theany U.S.amount, to brancha false statementre-jurisdictionalsy exceeds the
by finefelony punishableaisGovernmenthas notprovided plaintiffproper,moval is
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However,imprisonment). didor White
America,UNITEDany indicatingnot evidence STATES ofsubmit that

Plaintiff-Appellee,required byshe was FCI to commit the
Burt,unlawful acts. 800 atS.W.2d 626-27 v.

plaintiffthat(holding provethe must that
SANCHEZ-GARCIA,Josejustemployer required, requested,the not

Defendant-Appellant.acts).employeethe to commit unlawful
in depositionWhite admits her own that No. 02-40827

catalystthe for her Summaryunlawful acts was her Calendar.
subjective interpretation supervi-of her

United States Appeals,Court ofanysor’s remarks rather than direction to
Fifth Circuit.commit the acts.unlawful

24,Jan. 2003.Second, evidence,submitted inFCI the
form of numerous falsified NAFTA Certifi-

Origin bearingcates of signature,White’s
that did not refuse toWhite commit the

Third,unlawful undisputedacts. it is that
discharged.White was

Fourth, failed toWhite demonstrate ei­
ather refusal to commit unlawful acts or

that such a refusal was the sole reason for
discharge.her The ongo­evidence of an

ing inreduction force and financial diffi­
Julyculties at FCI since 2000 stands un-­

refuted. FCI contends that White was
discharged partas of the reduction in
force, provideand White does not any

contrary.substantive evidence to the Ea­
Thaler, (5th1322,son v. 73 F.3d 1325

Cir.1996) (holding that “mere conclusory
allegations competentare not summary

evidence,judgment ...and are insuffi­
cient, therefore, to defeat a motion for
summary judgment”).

Based on White’s failure to meet the
requirements primafor a case offacie

Pilot,wrongful termination under Sabine
this Court grantaffirms the district court’s

summaryof injudgment favor of FCI.


