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thatto showfailedit not Because defendantswas wasHughes principal,that a
suitfrom plaintiffsimmuneplaintiff theythat could obtain benefits would beshown

compensation compensa-Hughes’s workers’ workers’under under the Louisiana
Ann.coverage. See La.Rev.Stat. plaintiff has obtainedand thattion statute
1998).(West28:1031, 23:1032,§§ 23:1061 injury inhisan award foror could obtain

Second, Hughes reportfiled a ofnever Louisiana, protec-to thethey failed invoke
injury compen-with its workers’plaintiffs Accord-of section 184.tions Restatement

insurance carrier or with the officesation judg-appeals’the courtingly, we affirm of
administrationcompensationof workers’ summarytrialreversingment the court’s

by law. See La.Rev.required Louisianaas theremanding case tojudgment theand
23:1021(8) (West23:1306(A),§§Ann.Stat. ofopen questionthetrial court. We leave

1998). an is filedinjury reportOnce with the court shouldwhich law trialstate’s
compensationthe office of workers’ admin- issuesparticularto the substantiveapply

istration, injuredthat office sends the em- to be resolved below.
“summaryacontaininga brochureployee

benefits,of the and obli-rights,statement
gations employees employersof and under

La.compensation statute].”workers’[the
(West 1998).§Ann. Be-Rev.Stat. 23:1307

injuryHughes report,cause never filed an
plaintiff never received the brochure out-

rightslining procedurehis and the to be
followed to obtain benefits under Loui-the Czech,MIDLAND, L.OF RichardCITY

statute,compensationsiana workers’ and individually capaci­and in his official
claimplaintiff never filed a formal for ben- Police,ty City Midlandas of ofChief

inefits Louisiana. Marugg,Department, and J.W.Police
the Compen-Under Louisiana Workers’ capaci­individually in hisand official

Act, all paymentsation claims for are Lieutenant, Cityty Midland Po­as of
unless a claim for paymentbarred formal Petitioners,Department,lice

theyearis filed within one of accident.
v.23:1209(A) (West§La.Rev.Stat.See Ann.

1998). O’BRYANT, Hendon,exceptionsThere are to the one- Milton Leonard
period Jr., Cross, Ortiz,year partieslimitations if the have Joe andJimmie

payments madeagreed upon Rasco,to be under Respondents.Marvin
Act, in whichthe case a formal claim must

No. 97-0954.yearsbe filed within one or three of the
thepayment, depending uponlast circum- Court of Texas.Supreme

id. seven yearsstances. See It has been
9,Argued Sept. 1998.plaintiff injured, and is nosince was there

summary judgmentin theproof record 15,Decided June 2000.
that a formal claim was ever filed. While

Hughesthere is evidence that made some
plaintiff following injury,to hispayments

nothing show when the lastthere is to
was made and no indication thatpayment

themade under Louisi-paymentsthe were
Act.Compensationana Conse-Workers’

failed to show thatquently, defendants
inju-forplaintiff could obtain an award his

compen-under the Louisiana workers’ry
statute.sation
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I
case,in this MiltonplaintiffsThe five
Jr.,Hendon, JimmieLeonardO’Bryant,
Rasco,Ortiz, wereCross, and MarvinJoe

police offi-law enforcement andcertifiedStretcher, E.JuliaKeith David O’BryantCitythe of Midland.cers forDavis, WayneD.Rick DavidVaughan, Citytheprior againstbrought two lawsuits
Lauritzen, Midland, for Petitioners. Inthis case. thepertinentare tothat

Robinett, Austin,Judge,Mark W. John first, alleg-courtO’Bryant sued in federal
II, Gunter,Aaron, Mid- withD. John E. of the Americans Dis-ingGlen violations

(ADA). O’Bryant voluntarilyActabilitiesland, Respondents.for
later,yearathat suit. Aboutdismissed

ofopinionOWEN delivered theJustice O’Bryant and seven otherCitythe notified
(who plaintiffs)thethe includedpoliceCourt. officers

duties slated to be reclassi-that their were6, 2000, is with-AprilissuedopinionThe
positionscivilian within threeasfieddrawn, is substi-following opinionand the

optionthegivenEachmonths. officer wasplace:tuted in its
(1) positionin withstaying presenthisof:

in wheth-issue this case isprincipalThe (2)civilian;a applyingasreclassification
er a faithemployer duty goodan owes of to withinpositiona transfer anotherfor

dealingand to its Theemployees.fair continuingdepartment inpolicethe and
plaintiffs City ofpresentare or former (3)officer;police applyingof orthe status

police Theyofficers. sued twoMidland a inpositiona to civilian otherfor transfer
vari- an officer chose aCity asserting City departments.other officers and the If

and benefitsposition, paycivilian then thetheirous causes of action that have as
requiredThe itsCitywould be less. alsoallegationsnucleus of retaliation and dis-

greatertopolice officers demonstrateThe trial grantedcrimination. court sum-
past.had in theabilities than itphysicalfor the on allmary judgment defendants

changesand withinAfter these otherplaintiffsclaims. The and theappealed,
announced butpolice departmentthe wereappeals part,court of in reversedaffirmed

effect, filedO’Bryanttook atheybeforepart,in the judgmentvacated trial court’s
Ortiz,Hendon, Cross,suit, and andsecondin part, remanded the trialand the case to
That suitjoinedlater as plaintiffs.RascoCity policecourt. The and the defendant

enjointoseekingin statewas filed court(1)thatofficers seek review. We hold
alleged of the ADACity’sthe violationsof basedthere is no cause action in Texas

on Humanthe Texas Commissionanddealingon faith induty gooda of and fair plaintiffs voluntarilyAct. The dis-Rights
rela-employer/employeethe context of an that action.missed

(2)tionship; sup-there is no evidence to
reclassify manyCity proceeded toTheport intentionalplaintiffs’the claims of held,policethat officers had andpositions(3)distress;emotional theinfliction of and Twoaffected.plaintiffsthe was ofeach of

plaintiffsclaims of two for reinstatement Cross,and wereO’Bryantplaintiffs,the
theremedy allegedas for ofa violations working responsein the unittelephone

remanded toTexas Constitution should be civilians. Crosswere reclassified asand
proceedings.the trial court for further degenerativefrom a arthritic con-suffered

affirm of theAccordingly, judgmentwe the dition, O’Bryant in-previouslyand had
part, part,in inappealscourt of reverse and physician’shis back was underjured

claim of activity.and the reinstatement Two oth-physicalremand limitorders to
Ortiz,Rasco and were trans-plaintiffs,to the court. erO’Bryant1 trialMilton

inappro-rehearingSuggestion is thereforeAccording filed in tion for that it1. to a of Death
1999, equitable26, claim forAugust priatedied on to remand Cross'son Crossthis matter

1999,20, Accordingly, we hereafter ad-pending.appealwhile this was reinstatement.July
O’Bryant’s claim.plaintiff's onlymo- reinstatementcounsel in dressPlaintiff’s indicates
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evening patrol responsesferred to shifts as officers toThe defendants’ the factual
byallegations are detailed the court ofrespectivewhen positionstheir in the evi-

949appeals. BrieflyS.W.2d at 411. sum­in telephone responsedence room and the
marized, they the Citywere that facedunit positions.were reclassified as civilian
budgetary constraints and that there werelungRasco suffered from heart and dis-

monetarylimited human and resources toease, legand Ortiz has an artificial
formeet an increased lawneed enforce­prostheses. requestedBoth men transfer

ment services. Chief Police Czechof stat­to position policeanother with officer sta-
in an lighted affidavit that in of thesetus, dutypatroland was the choicesecond

circumstances, positionshe filled formerlyHendon,assignmentof for both. Plaintiff
by policeheld withofficers civilians.who disability,had no was totransferred was CityThere also that theevidence re­

eveningan patrol positionhis inafter job requirements policevised the for offi­
analysiscrime became a one. Acivilian responseincers to the enactment of the

few months after these reclassifications Americans With Act.Disabilities
effect, plaintiffstook the brought this suit

Czech,City, MaruggThe and moved foragainst Citythe and later as defen-added summary judgment asserting official andCzech,dants of PoliceChief Richard L. sovereign immunity, impliedan dutythat
officer,and police Marugg,another inJ.W. of faith andgood dealingfair does not

their official and individual capacities. agreement,in an employmentarise that
none of the defendants’ actions constitutedallegedThe plaintiffs that the reclassifi-

distress,intentional infliction of emotionalcations in filingwere retaliation for the
that there is no ofprivate cause action forpriortwo Rasco and assertedsuits. Ortiz

Constitution,damages under the Texasdisabilities,that because their per-of their
City’sthat the couldemployees not as asonal safety endangered theywas when

of law withmatter interfere its employ-were to eveningtransferred shiftspatrol
plaintiffs,ment contracts with the and thatinstead of hazardous strenu-less and less

there had been ofno violations the Texasduty.ous airport O’Bryant similarly
grantedLabor Code. The trial court sum-

placedclaimed that he was in jeopardy by mary judgment for all defendants on all
unarmed,his assignmentnew as an non- without specifying grounds.claims the

commissioned civilian officer who was at The The ofplaintiffs appealed. ap-court
only person duty policetimes the on at the peals part, part,affirmed in reversed in

plaintiffs allegedstation. The also that judgmentand vacated the trial incourt’s
new,City’sthe stringent physicalmore part. 949 S.W.2d at 417.

requirements policefor were un-officers
court of thatappealsThe held the defen-

necessary and discriminated against the summary judgmentdants were entitled to
plaintiffs hadwho disabilities. numberA on tortiousthe interference claims. Id. at
of other acts of discrimination and retalia- 415. The court also the plaintiffsheld that

allegedtion bywere all five plaintiffs. were not entitled to inmoney damages the
Their of recoverytheories included viola- form back payof for constitutionalalleged

Code,tions of the LaborTexas intentional Id.violations. at 414. The court of ap-
distress,infliction of emotional ofbreach however,concluded,peals that reinstate-

an alleged duty goodof andfaith fair remedyment forwas available as a the
dealing, tortious interference con-with alleged constitutional andviolations that
tract, and of the ofviolations due course summary judgment claimon that for relief

speech provisionslaw and free the Tex-of inappropriate.was Id. at 414-15. The
plaintiffs soughtas Constitution. The also appealscourt of also reversed the trial

injunction restoringan origi-them to their judgment regardcourt’s with to official
nal positions with the status benefitsand immunity, immunity,sovereign and inten-

policeof officers. tional infliction of onemotional distress the
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claimplaintiffs’on thesummary judgmentfact issues to bethat there werebasis
and413, dutya of faithgoodId. 416. The court of that itresolved. at breached

the trial court’sappeals likewise reversed dealing.fair
plaintiffs’thejudgment regardwith to

the a ofCity dutyclaim that had breached II
dealing.good faith and fair The court

cause ofCityThe contends that nothat failed toCity negatereasoned the had
dutyfor of aaction exists in Texas breachplaintiffs.dutythat it owed such a to the

in the con­good dealingof and fairfaithFinally, appealsId. at 416. the court of
relationship.employer/employeetext of anjuris-held that the trial court did not have

question.This never decided theCourt hasof the claimsdiction Labor Code because
have con­jurisdictionsin thatCourts otherplaintiffsthe had failed to exhaust their

varyinghave reachedsidered the issueId. at 417. Theadministrative remedies.
conclusions.appeals accordinglycourt of vacated the

summary judgment to La-regardwith the em-In that havedecisions considered
claims.bor Code Id. at-will, fallholdingsthe seem toployment

City and individualThe the defendants more of broad cate-within one or several
Court,in thispetitionfiled a for review 1) be termi-gories: employeean cannot

granted. disposi-of ourwhich we Because poli-if publicnated to do so would violate
regarding goodtion of the issues faith and 2) ofimpliedan covenantcy;2 there is

dealingfair intentional infliction ofand dealing impairto agood faith and fair not
distress, anyemotional we do not consider hasemployeeto a benefit anright receive

issues im-regardingof the raised official 8)earned;3already generalis athere
munity. goodof and fairimplied covenant faith

4)dealing;4 impliedthere is an covenantturn first appeals’We to the court of
anyfairholding City good dealing,that not of faith and butthe was entitled to

Seekins, Inc., 219,Aviation, Carolina, 287 S.C. 337 S.E.2d2.See Era v. P.2dInc. 973 of
1137, 213,(Alaska 1999); (1985);"Wagenseller1139 v. Breen v. Gear & Joint216 Dakota

Co., 221, (S.D.1988);370, Heslop433 223Hosp.,Mem'l 147 Ariz. 710 N.W.2dScottsdale
Utah, 828,1025, (Utahbanc);(1985) (en P.2dv. Bank 839 836P.2d 1033 Smith v. of

Co.,1992);596, Regis Paper 102Thompson v. St.Greetings Corp., Ark.American 304 804
1081,219, (1984) (en683, (1991); 685Foley Wash.2d P.2d 1089v.S.W.2d 684 Interactive

Bradstreet,banc);654, 211, Brockmeyer 113v. Dun &Corp., Cal.Rptr.Data 47 254Cal.3d
834,561, (1983)373, (1988) (in bank); Wis.2d 335 N.W.2d 840765 P.2d 376 Crawford

Servs., Weissman, for(holding employee cannot be firedthatv.Rehabilitation Inc. 938
540, 1997); refusing a stat­(Colo.­ the constitution orMagnan to violateP.2d 547 v. Ana­

ute).Ind., 558,Inc.,conda Conn. A.2d193 479
781, (1984); Hotels,789 Parnar v. Americana

Aviation, Seekins,625,Inc., 370, (1982); v. P.2d3. See Era Inc. 973Haw.65 652 P.2d 631
Jadon,274, 1137, 1999);Evans, (Alaska1139 French v.Hummer v. 129 Idaho 923 P.2d

Inc., 20, (Alaska 1996);981, (1996) Wagen­24(holding 911 P.2d986-87 that cause of
370,tort); Hosp., Ariz.seller v. Scottsdale Mem’l 147action is for of contractbreach not

1025,Div., (1985);1040 Blank v. Chelms­v. 710 P.2dStratton Chevrolet Motor 229 Neb.
P.C., 404,771, 910, (1988) Ob/Gyn, 420 Mass. 649 N.E.2d(holding428 N.W.2d 914 ford

1102, (1995); UniWyoGarcia Fed.implied good 1105 v.that there is no covenant of
642,Union, (Wyo.1996)Credit 920 P.2d 646dealing employeeanfaith or fair unless is

order for to be a breachstatutory (holding that in theredeprived rights);of constitutional or
covenant,Co., 295, employment relation­impliedof anv. Dorr 120Howard Woolen N.H.

1273, (1980) ship long-term coupled with a(holding amust beA.2d 1274 that al­414
to avoid or com­discharge calculated benefitsthough public policy prohibits discharge un­

circumstances, missions).dischargesome on the ba­der
age thatsis of sickness or does not fall in

v. Press­Knitting 4. de Nemours and Co.category); Amos v. Oakdale See DuPontnarrow
man, 436, (Del.1996);Co., 348, 166, Logan v.444N.C. S.E.2d 173 679 A.2d331 416

Inc., 218,(1992); County, 263 Mont. 868 P.2dEnogex, P.2d YellowstoneGilmore v. 878
565,360, (Ok.­ (1994);1994); Ins.Gates v. Mont.567363 Ludwick v. This Minute Life of
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measure, at-will,damages are limited to a contract the decisions seem to fall into the
5)faith, measure;5 1)not a bad tort or there following categories: onlythere is a

is no implied goodcovenant of faith and cause action breach of an expressof for
dealing.6fair A few suggestcourts also 2)covenant;8 impliedthere is an covenant

that employeethe terms of an handbook good dealing nullifyfaith and fairof not to
obligationcan create a similar that limits 3)contract;9the benefits of the there is

the at-will employment.7nature of the good dealingno covenant of faith and fair
“justin a cause” because fact-In contract therelativelythe few cases in which the

. employment agreement justat issue was not finder will decide what is or is not

Co., 304, 213, good dealing205 Mont. 668 P.2d 214-15 nant of faith and fair but would
(1983) (upholding punitive damagesaward of recognize a cause of action if termination

clear,implied goodfor breach of covenant of faith significantviolated a substantial and
Imedia,employment relationship);in Co.,Peck v. public policy); Mason v. Richmond Motor

Inc., 151, 745,N.J.Super. 883,293 679 A.2d 753 (E.D.Va.1986) (con-F.Supp.625 889-90
Somers,(App.Div.1996); Somers v. 418 Pa.Su­ cluding Virginia yet impliedthat had not a

131, 1211, (1992);per. 613 A.2d 1213-14 good dealingcovenant of faith and fair in
Gibson, 625, (Tenn.Hooks v. 842 628S.W.2d employment relationships); Ross v. Times

Ct.App.1992); deE.I. DuPont Nemours & Mirror, Inc., 13, 580,cf. Vt.164 665 A.2d 586
Pressman, 436, (Del.­Co. v. 679 A.2d 441 (1995); Co.,Thompson Regis Paperv. St. 102

1996). 219, 1081, (1984) (enWash.2d 685 P.2d 1086
banc) (rejecting implied goodan covenant of

Foley Corp.,5. See v. Interactive 47Data Cal.3d dealing recognizingfaith and fair but a cause
654, 211, 373,Cal.Rptr.254 P.2d 401765 dischargeof action where the contravenes a
(1988) (in bank). public policy);clear mandate of Miller v.

Co.,Massachusetts Mut. Ins. 193 W.Va.Life
240, 799,Danners, Inc., (1995); Brockmeyer6. See v. 455 S.E.2d 803Hamblen 478 N.E.2d

926, IBP, Bradstreet, 561,(Ind.App.1985); Huegerich929 v. v. Dun & 113 Wis.2d 335
Inc., 216, (Iowa 1996); 834, (1983);547 SalisburyN.W.2d 220 Mor­ N.W.2d 838 alsosee v.

Co., 501, Stone, 1355, (R.I.1986) (hold-riss v. 241Coleman Kan. 738 P.2d A.2d518 1360
841, (1987);851 Bard v. ing statutory,Bath Iron Works that when at-will status was

152, (Me.1991);Corp., 590 A.2d 156 Subur­ power implycourts had no to a covenant of
294,Hosp., Dwiggins,ban Inc. v. 324 Md. 596 good dealing).faith and fair

1069, (1991);A.2d 1076-77 Hammond v.
Oakland, Inc., 146,Mich.App.United 193 Co.,of 7. See Breen v. Dakota Gear & Joint 433

652, (1992);483 N.W.2d 655 v.Michaelson 221, (S.D.­1988) (exceptionN.W.2d 223 to at-­
Co., 174,Mfg.Minnesota Min. & 474 N.W.2d employer comply pro­will where fails to with

Elec.,(Minn.App.1991);181 Hartle v. Packard mulgated procedures); Thomp­termination
106, (Miss.1993); Neighbors626 So.2d 110 v. Co., 219,Regis Paperson v. St. 102 Wash.2d

Med.,College OsteopathicKirksville 694of 1081, (1984) (en banc) (ex­685 P.2d 1087-88
822, (Mo.App.1985);S.W.2d 824 Melnick v. ception expectationmanualwhere creates ofCo., 726,State Farm Mut. Auto. Ins. 106 N.M. specific specificintreatment seesituations);1105, (1988) (recognizing749 P.2d 1109-10 Nice, 1088, 205,also 193 A.D.2d N.Y.S.2d599
exception refusingno such in at-will case and (1993) (holding206-07 even at-willthat an

expressto create where thereone is an em­ mightemployer’s right to terminate be limitedcontract);ployment Bourgeous v. Horizon by express provision employer’san in the434,Corp.,Healthcare 117 N.M. 872 P.2d handbook).personnel852, (1994); Eng'g,856 Nice v. Combustion
Inc., 1088, 205,193 A.D.2d 599 N.Y.S.2d 206

Indus., Inc.,Browning-Ferris8. See Decker v.(N.Y.App.Div.1993); v. FederalHillesland
1150, (Colo.Ct.App.1995)903 P.2d 1156-57Assoc., 206, (N.D.Land Bank 407 N.W.2d 214

(holding recovery dam-that of non-economic1987); v.Edelman Franklin Iron & Metal
ages thoughcould not stand even there was a406, 411,Corp., App.3d87 Ohio N.E.2d622

express agreementbreach of an to treat em-220,(1993); Knight,414-15 Sheets v. 308 Or.
ployees fairly).1000, (1989);779 P.2d 1008 Breen v. Dakota

Co., 221, (S.D.433 224Gear & Joint N.W.2d
Dist.,1988) 9. See Smith v. Meridian Joint Sch. 128(conceptually public pol­separating the

714, 583, (1996); K Marticy exception rejection implied Idaho 918 P.2d 590from its of the
Ponsock, 39, 1364,Utah,covenant); Corp.Heslop v. v. 103 Nev. 732 P.2dBank 839 P.2dof

828, (Utah 1992) (1987).(rejecting implied840 cove- 1369
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4) in for set­bargainingcause;10 goodthere of sureds’ misfortunesor is a covenant
Thecause” Id.dealing “justand fair in a or resolution of claims.”faith tlement

term.11 aor a contract for a definite in that withoutcontract concluded ArnoldCourt
duty goodbreach a ofof action for ofcauseeveryhas held con­This Court that not

dealing, can arbi­and fair “insurersfaithduty goodofrelationshiptractual creates a
coverage delay paymenttrarily deny anddealing. Am. Ins.faith and fair See Great

has “exclu­a claim” and that an insurerofNo.v. North Austin Mun. Util. Dist.Co.
evaluation, process­theoversive control(Tex.1995).415,1, We418908 S.W.2d

of claims.” Id.ing, and denialrejected implication“specificallyhave the
dutya of faith and fairgeneral goodof rela­which make theBut the elements

in all Truck &dealing contracts.” Crim in­an antionship between insurer and
Transp.v.Tractor Co. Navistar Int’l one in the re­speciala are absentsured(Tex.1992)591,Corp. 823 S.W.2d 595 n. 5 and itslationship employerbetween an521,Fischer,v.(citing English 660 S.W.2d First, Texas, employ­in theemployees.(Tex.1983)). But Restatement522 see un­relationship generallyis at-willment

(Second) (1979)§ (pro­of ContRacts 205
expressthe enter into anpartiesless“[ejvery uponthatviding imposescontract

providesthat otherwise. Sec­agreementdutya of and fairparty goodeach faith
ond, typicallyinsurance contracts areperformancein its its enforce­dealing and

employmentmuch more restrictive thanment”). have questionWe had the of
loss,If an suffers aagreements. insuredimposeto a faith andduty goodwhether of

anothersimplyhe cannot contract withdealing employmentfair on at-will rela­
Bytocompany cover that loss.insurancetionships before us one occa­on at least

contrast, been de­employeean who hasIn v.sion. Winters Houston Chronicle
transferred,moted, discharged mayorCo., 723,Publishing 795 724-25 n.S.W.2d

See, e.g.,employment.seek alternative(Tex.1990),2 we aimplywere asked to
47 Cal.3dFoley Corp.,v. Interactive Dataduty good dealingof faith and in all at-­fair
373,654, 211,Cal.Rptr. P.2d 390254 765employee relationships,will but we did not

(1988).reach the issue because it was abandoned
argument.at oral Moreover, recog­this Court has thus far

excep­limitedonlynized one common-lawplaintiffsAs the recognize, this Court
at-will doctrine.employmenttion to theanimposed duty goodhas actionable of

Service, Inc. v.in Sabine PilotWe helddealing onlyfaith and fair when there is a
(Tex.1985),Hauck, an733 that687 S.W.2dspecial relationship, that betweensuch as

may discharge employeenot anemployeran insured and his or her insurance carri­
employee re­the sole reason that theforv. Countyer. See Arnold National Mut.

an that carriedCo., (Tex.­ perform illegalfused to act165,Fire Ins. 725 167S.W.2d
have1987). Id. at 735. Wepenalties.criminalhave rela­specialWe held that a

however,not, recognized other common-­intionship exists the insurance context
to the at-willexceptions employmentlawparties’ bargain­of “the unequalbecause

a com­recognizeWe declined toand the of insurance doctrine.ing power nature
inactionunscrupulouswhich mon-law whistleblower cause ofcontracts would allow

Winters, 724-25,to take their in­ 795 S.W.2d at and reaf-­advantageinsurers of

Oakland, Inc., gooding impliedan of10. See Hammond v. that there is covenantUnited of
652,146,Mich.App. 655 dealing employ­193 483 N.W.2d faith and fair in a lifetime

(1992). Ponsock,contract); 103Corp.K Mart v.ment
39, 1364, (1987);P.2d Bour­Nev. 732 1369Co.,A.A. So.2d11. See Barbe v. Harmon & 705 Corp., 117 N.M.geous v. HealthcareHorizon1210, (La.App.1998);1220 Chevro­Stratton v. 852,434, (1994) (holding that872 P.2d 857910,Div., 771,229let Motor Neb. 428 N.W.2d breach).remedies are not available fortortAmerco, Inc.,(1988) (dicta); Ill914 v.Shoen

735, 469, (1995) (hold­P.2dNev. 896 476-77
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finned our decision not to do so in governmentAustin between privateand employ-
Healthtrust, Inc., (Tex.­v. ers,967 S.W.2d 400 inasmuch typesas both of employers

1998). primarily laws,We did so on subjectthe basis are to applicable regulations,
that the Legislature has inbeen active and contractual agreements. Nor do we
crafting anywhistleblower statutes that see meaningfuloften basis distinguishto
vary from one inanother material re­ between employment at-will employ-and
spects. adoptionThe generalof a com­ governed byment an express agreement.
mon-law whistleblower cause dutyof action A goodof faith and faircourt-created
would have undercut many dealingthe distinctions would completely alter the nature

bydrawn Legislaturethe among the vari­ of the at-will employment relationship,
statutoryous whistleblower generallycauses of ac­ which can be terminated by ei-

Austin,tion. 967 S.W.2d at 402. partyther for any reason or no reason at
all, and we accordingly decline to changeSimilarly, we imposedecline to a ofduty
the at-will nature of employment in Texas.good faith and fair dealing on inemployers
If, plaintiffsas argue, they could only belight of the variety of statutes that the
terminated or transferred for reasons ofLegislature alreadyhas enacted regu-to
“merit,” againstthat fact militates impos-employmentlate relationships.12 Recog-
ing duty gooda common-law of faith andnizing a new common-law ofcause action

dealingfair because such a contractualduty plaintiffsbased on the advocate would
limitation would afford more rights to thestatutorytend to subvert those byschemes
plaintiffs employeesthan at-will possess.allowing employees to make an end-run
Moreover, dutysuch a would be unneces-around the procedural requirements and
sary when there are express contractualspecific remedies the existing statutes es-
limits on an employer’s right to terminate.tablish.

Here, Accordingly,instance, we hold that the Cityfor ofplaintiffs have al-
Midland was entitled toleged summary judg-claims for discrimination and retali-
ment on the plaintiffs’ation claims that the de-under sections 21.051 and 21.055 of
fendants duty goodthe breached a of faithTexas Labor Tex. andCode. Lab.Code

21.051, fair dealing.§§ We turn to the21.055. But claims forthe court of ap-
intentional infliction of emotionalpeals plaintiffsdetermined that distress.had failed

to exhaust their administrative remedies
required by Code,as the Labor and that Ill

therefore jur-the trial court did not have The elements of intentional in­
isdiction over those claims. 949 S.W.2d at (1)fliction of emotional distress are: the
417. Plaintiffs do not contest this deter- defendant intentionallyacted or recklessly;

Rather,mination. they ask us to excuse (2) the conduct was extreme and outra­
them from the Labor Code’s administra- (3)geous; the defendant’s actions caused

requirements bytive creating a common- (4)distress;the plaintiff emotional and the
law cause of action for the same actions of emotional plaintiffdistress that the suf­

Citythe theyon which based their suit fered was severe. See Brewerton v. Dal­
under the Labor Code. We decline to do (Tex.1999)212,rymple, 997 S.W.2d 215
so. (citing Twyman Twyman,v. 855 S.W.2d

(Tex.1993)).In holding 619,that there dutyis no of 621 Courts must deter­
“good faith and fair indealing employ­the mine as a threshold matter whether ‘the

context,ment we perceive no distinction may reasonablydefendant’s conduct be re­

Agric. 125.013(b); 242.133, 502.017, 592.015;§12. See, Tex. Code Tex. Tex. Lab.Codee.g.,
122.001; 21.051, 21.055, 52.041, 101.052, 411.082,§ §§Civ. Prac. & Rem.Code Tex. Elec.

161.007, 276.001; 451.001; 160.006;§§Code §Tex. Fam.Code Tex. Loc. Gov't Code Tex.
158.209; 431.006, 103.001, 160.003, 160.007,§ §§ §§Tex. Gov’t.Code Occ.Code

Safety554.002; 81.102,§§Tex.Health & Code 301.419.
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Casas, 856wreath); v.Co.as to Wornickoutrageousas so extreme andgarded
” (Tex.1993) that732, (holding735(quotingId. at 216 S.W.2dpermit recovery.’

forfiring employeeinemployer’s conductCasas, 732, 734v. 856Womick Co. S.W.2d
incriminating infor­allegedly possessing(Tex.1993) in turn Restatement(quoting

premis­theescortingin her offmation and(1965)).(Second) § h Toof ToRts 46 cmt.
not extremesecurity guard wases with aoutrageous, conduct mustbe extreme and

conduct). Even theoutrageousandcharacter,outrageous in and sobe “‘so
transfer, orpromote,failure towrongfulgo beyondin alldegree,extreme as to

not,doesemployeeof anterminationre­decency,bounds of and to bepossible
alone, inflic­constitute intentionalstandingatrocious, utterlyand intolerablegarded as

” Brewerton,of emotional distress. Seetioncommunity.’in Mattix-Hill v.a civilized
216; Bell Mo­at Southwestern997 S.W.2d(Tex.1996)Reck, 596,923 597S.W.2d

Franco, 52, 54Sys., Inc. v. 971 S.W.2dbile621).(quoting Twyman, 855 S.W.2d at
(Tex.1998). employer’sIt follows that anSouthwest,inOur recent decision GTE tojob descriptions ordecision to revise(Tex.1999)Bruce, isInc. v. 998 S.W.2d 605 compensation forchange the nature of and

case,As in this the conductinstructive. “ inoutrageouspositionscertain is not ‘so
intentionalallegedthat was to constitute character, degree,in as toand so extreme

ininfliction of emotional distress occurred decency,beyond possibleall bounds ofgo
employmentan context. We held that evi- atrocious, utter­as andregardedand to be

supervisor’s legallyof a conduct wasdence ”community.’in a civilizedly intolerable
jury’s findingthe ofsupportsufficient to Reck, 596, 597923v. S.W.2dMattix-Hill

intentional infliction of emotional distress. (Tex.1996) (quoting Twyman, 855 S.W.2d
however,cautioned,The Court that this 621). by Citytheat The reclassifications

ordinary employmenttort “does not he for employmentortypeare the of business
disputes,” and that the kind of extreme employer have thedecisions that an must

necessary questionconduct to raise a fact Southwest, 998latitude to make. See GTE
of intentional infliction of emotional dis- Markets,612; Randall’s FoodS.W.2d at

workplace onlytress in the “exists in the (discussing managerialat 644891 S.W.2d
most unusual of circumstances.” Id. at ordinarynecessary opera­to thefunctions

grew612-13. That admonition out of the organization).of ation business
recognition re-employers supervise,that have failed toAccordingly, plaintiffs
view, criticize, demote, transfer, discipline, “the existencequestionraise a fact about

employees.and terminate Id. at 612. brings disputetheof some conduct that
unpleasantThis is often stressful and for employ-scope ordinarythe of anoutside

employee mayan and at times even be realm of ex-disputement and into the
Nevertheless, “anunwarranted. See id. outrageousand conduct.” GTEtreme

must have to exerciseemployer latitude Southwest, This is998 S.W.2d at 613.
way,rights permissiblein a eventhese and Ortiz be-particularly so for Rasco

though emotional distress results.” Id. cause, although they complainnow of be-
itevening patrol,to is undis-ing assignedcase, City’sIn the decisionthis

specified patrol positionaputed that bothreclassify positions formerly byheldto
for transfer.as their second choicepositions does notpolice officers as civilian

outrageousandrise to the level of extreme grantingintrial court did not errThe
is for the tort ofrequiredconduct that defendants onsummary judgment for the

infliction emotional distress.intentional of emo-intentional infliction ofthe claims for
Markets, Inc. v. John­Randall’s Food tional distress.Cf

(Tex.1995) (hold­son, 640, 644891 S.W.2d
IVwithin itsing employerthat an acted
at is that ofreasonably credible The final claim issueinvestigatinginrights

policeas a offi-O’Bryant reinstatementhad stolen a forallegations employeethat an
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remedycer to alleged violations of the due trial court was regardcorrect with to
course of law speech provisionsand free of O’Bryant.
the Texas Tex.Constitution. See Const.

1, 8,§§art. 19. From the inbriefs filed
Court, appearthis it does not that the above,For the reasons considered we

plaintiffsother seek reinstatement based judgmentaffirm the appealsof the court of
on violations of the Texas Constitution. part, judgmentin reverse that in part, and

appealsThe court of concluded that our O’Bryant’sremand claim for reinstatement
Bouillion,in Citydecision Beaumont v.of trialto the court for further proceedings

(Tex.1995),896 S.W.2d 143 did not fore- consistent with this opinion.
se,”“equitable remedyclose an per and

remanded the reinstatement claims to the
trial court without further discussion. 949

CityS.W.2d at 414-15. The does not ask
whether,us to decide as a legal proposi-

tion, reinstatement can ever a remedybe
for ofviolations the due course of orlaw
free speech provisions of the Texas Consti-
tution. City onlyThe contends that it is BLANCO,Rodriguez Appellant,Albert
impossible O’Bryantto reinstate because

v.he physically capable performingis not of
The STATE of Texas.the a policeduties of officer. We do not

reach even that narrow issue because of No. 1404-99.
procedural posturethe of this case.

Texas,of AppealsCourt Criminal ofThe defendants’ motion for sum­
En Banc.mary judgment did not address rein­the

statement claims or whether there had 3,May 2000.
been constitutional violations. The motion

onlyasserted that damages could not be
recovered for violations of the Texas Con­
stitution. The trial court accordingly

grantederred when it summary judgment
for the defendants on all claims. See

Co.,v.Chessher Southwestern Bell Tel. 658
563, (Tex.1983). But,S.W.2d 564 the court

of didappeals not reverse the trial court
on that in­appealsbasis. The court of
stead held that reinstatement was avail­

ifremedyable as a there were violations of
the Texas Constitution and remanded all
plaintiffs’ claims for reinstatement to the
trial court. Whether reinstatement can be

remedya for of theviolations Texas Con­
Court,stitution is not before this and ac­

cordingly, expresswe no view on that
question. Because the trial court should
not have granted summary judgment on
an presented, judg­issue that was not the

appeals reversingment the court of andof
remanding the reinstatement issue to the


