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plaintiffs’ homes.construction or sale ofthe
infor defects thesued defendantsPlaintiffs HUMANDEPARTMENT OFTEXAS
movedsystems. Defendantshomes’ sewer THE STATE OFSERVICES OF

ground that allsummary judgment on thefor Petitioner,TEXAS,
Theby limitations.the actions are barred
anyincorporate or refer to v.motion did not

summary judgment How-evidence.specific
Gary HINDS, Respondent.ever, aaccompanying brief referred toan

deposi-to Thedeposition attached the brief.
No. D-4413.plaintiffs’in re-also referred totion was

trialmotion. Thesponse to defendants’ Supreme Court of Texas.
ap-granted the motion. The court ofcourt

solely thepeals for the reason thatreversed 4,Argued May 1994.
summary judg-deposition properwas not

8, 1995.Decided Juneevidence.ment

appeals concluded thatThe court of 14,Sept. 1995.Rehearing Overruled
summary judgment evidence must be refer­

needor forth in the motion. Weenced set
inreferencednot consider whether evidence

summarysupportin of a motion fora brief
judgmentjudgment part summaryof theis

166a(c) plainly includes in therecord. Rule
attached either to the motionrecord evidence

response. argueto Plaintiffs thator a
Indep.v. Dis­McConnell Southside School

trict, (Tex.1993), requires858 S.W.2d 387
summary judgmentthat evidence must be

argumentout in the motion. This mis­set
McConnell, onlyreads which holds that the

summarygrounds judgmentfor must be con­
(Plaintiffs arguedintained the motion. also

appeals grounds forin the court of that the
summary judgment inwere not set out de­

motion, agreefendants’ but we with the court
were.)appeals theythatof

deposition transcript referred toThe
plaintiffs’ responsein to motiondefendants’

was,summary judgment by plainthefor
166a(c), summaryproperlanguage of Rule

judgment evidence on which both the movant
respondent rely,could and the courtand the

contraryappeals reachingin theof erred
Accordingly, majority of thisconclusion. a

applications forgrants defendants’Court
and, argu­hearing oralwrit of error without

ment, judgment court ofthe of thereverses
the case to that courtappeals and remands

plaintiffs’ pointsother offor consideration of
Tex.R.App.P. 170.error.
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Medicaid, DependentAid to Families with
Children, stamps. From 1976-1988and food

Gary eligibilityas anemployed HindsTDHS
caseworker, job it was to interviewwhose

theirapplicants for assistance and determine
eligibility.

the federalyears before 1987For several
inincreasingly strictgovernment had become

agency clearly es-requiring that state files
To assureeligibilitytablish for assistance.

control, employees auditedquality federal
Ifrandomly files. excessive errorsselected

sanctions,found, subjectstates were towere
of federalincluding reductions in the amount

avoidprovided. In an effort toassistance
sanctions, developed and institut-such TDHS

auditing program to evaluateed a similarJohnsen,Horne, ChristopherEdwin N.
caseworkers, identify and correct commonMorales, Austin, petitioner.Dan for
mistakes, improve training.and As with the

Cobb, III, Paso, respondent.Howell El for program, files werequalityfederal control
by a review team forselected at randomHECHT, Justice, opiniondelivered the of

using was called aevaluation what Servicethe Court.
wasInstrument. This internal auditReview

providesThe Texas Whistleblower Act to as an SRI review.thus referred
public employeesthat certain discriminated

supervisor super-and otherIn 1987Hinds’against reporting infor a violation of the law
permissionfor and receivedvisors askedgood appropriatefaith to an law enforcement

Briones,manager, Ralphprogramfrom theirauthority may damagessue for and other
files selectedto have caseworkers read overexpresslyrelief.1 The Act does not state

any errors beforefor SRI review to correctpublic employeecausal connection awhat
“pre-inparticipatedHinds thisthe review.prove reportmust between his and his em-

complainedprocessreview” at first but soonployer’s pre-conduct before he is entitled to
illegal. Brionesto Briones that it was Whenis,invail such a suit—that whether the re-

respond, raised the same con-did not Hindsport employer’swas the sole reason for the
Shortlysuperiors. there-cern with Briones’others,actions, only amongone oror reason

practice Briones had instituted wasafter thesomething in between. We conclude that the
abandoned.report employer’sneed not be the sole moti-

that, reportvation, claims as a result of hisHindsbut it must be such that without it the
illegal activity,to bediscriminatory of what he consideredconduct would not have oc-

engaged patternin of retal-supervisors ait hiscurred when did. Inasmuch as the lower
torule, Shortly reporthis initialiation. afterapplycourts did not this we reverse the

Briones, repri-an officialHinds receivedjudgment appealsof the court of and remand
mand, inpersonnel actionhis first adversethe case for a new trial.

followedyears with TDHS. This wastwelve
I by employee performancean unfavorable

direction,At Briones’Department of Human evaluation for 1987.The Texas Services
closelysupervisor moreapplicants’ eligibility for assis- Hinds’ immediatedetermines

work, practice he claimsit ad- Hinds’ aprogramstance under various which scrutinized
delayedhim theas more work for andgovernment,for the federal such causedministers

R.S., 832,(amended Leg., Tex.Gen. Laws§§ 68th ch. 19831. Tex.Gov't Code 554.001-.009 by
1993,721, 4,25, 1995, R.S., 4751, Leg.,by MayLeg., repealed 73rdMay Act ofAct of 74th ch.

583,R.S., 268, 46(1),Acts-,-, § Lawsformerly ch. 1993 Tex.Gen.TexRev.1995 Tex.Gen.
1983, 986, recodified.).6252-16a, 30,May andCiv.Stat.Ann. art. Act of
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processing applications. give jury,of Ms benefits The trial court refused to the in
supervisor beganalso that question, followingHinds claims Ms connection with tMs the

helpto refuse to him handle difficult cases. requested writmg byininstruction TDHS:
Hinds’ view of how treated him isTDHS

reportingYou are instructed that the ofbytoshared some extent Ms co-workers.
princi-must havethese activities been the

resignedIn 1988 Hinds due to what he pal Departmentreason for the Texas of
increasing pressure,persistent,contends was Human Services retaliation. You are in-

damages againstand filed tMs suit for principalthatstructed “the reason” means
TDHS, alleging a violation of the Texas reportingthat the of a violation of law was

respondedWMstleblower Act. thatTDHS the cause of the harassment or discrimina-
process complainedthe Hinds of to Briones tion.

illegal; reportswas not that Hinds’ to
superiors QuestionappealsBriones and Briones’ were not The court of held that 2

faith;good personnelmade in and that the correctly controllingthesubmitted issue to
fromactions adverse to Hinds resulted docu- jury, requestedthe and that TDHS’ instruc-

performance problems completelymented court,nothing. appeals bytion Theadded a
questioningunrelated to ofHinds’ the SRI vote, judgmentdivided modified the for

process.review There is evidence that by discounting damagesHinds future to
accuracyHinds had the scores inlowest his value,present which the court determined to

uMt, repeatedlythat he failed to arrive for $118,912.81, judgmentaffirmed thebe and as
time, prob-work on and that he had serious dissentingmodified. 860 S.W.2d 893. The

getting alonglems with Ms co-workers and justice would have reversed the award of
supervisors. acknowledgesHinds Ms short- anguish damagesmental for want of evi-
comings theybut contends were tolerated (Koehler, J.,dence. 860 at 902-903S.W.2d

complainedwithout untilcriticism he to dissenting).
process.Briones of the reviewSRI

jury,toThe ease was tried a who found: II
reported goodthat Hinds in faith that ad-

begin analysis byour of this caseWeillegal;vance correction of SRI case files was
determining properthe standard of causationconstructivelythat in retaliation TDHS ter-
applicable broughtin eases under the Texasagainstminated or otherwise discriminated

whether,WMstleblower Act. The issue is forHinds; that TDHS’ actions were either
employee prevail,the to retaliation must bemalicious;grossly negligent, willful or that

proved employer’s sole mo­to have been the$18,000.00compensable damagesHinds’ were
tivation, principalor a or substantial motiva­$89,278.98past anguish, earnings,mental lost

factor,tion, necessarystillor some lesser but$127,641.14 earning capacity,lost future and
play at inor mere animus which did not all$47,806.38 benefits;lost retirement and other

employer’sthe decision to act as he did. In$85,000.00 exemplary damagesand that
is,resolving tMs issue our first recourse ofagainstshould be assessed TDHS. The trial

course, Act,languageto the of the wMch asverdict,judgmentcourt rendered on the
we at the outset has been recodifiednotedawarding damages byall ofHinds the found
since this lawsmt was filed. The Act wasinterest,jury plus prejudgmentthe for a

days ago, inalso amended a few and later$520,560.13.total of
opimontMs we will describe those amend­

complaintshas onTDHS raised several they to For ourments as relate causation.
appeal. ques-We focus on one. The second analysis, pre-amend­textual we refer to the
tion wMeh the trial court submitted to the theyprovisionsment recodified inasmuch as
jury reads as follows: in respectsare identical all material to the

DepartmentDid the of Human Services language of Act inthe 1988.
terminate,constructively or otherwise dis-

subjectcriminate, The Act is not mute on the ofagainst Gary in retalia-Hinds
causation, outspoken.but neither is itreporttion for Ms that advance correction Sec-

illegal? tion 554.002 of the Code states:of SRI case files was Government
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“because”,word, only in theis used notmay tiveagency governmentA or localstate
Act but in several other stat-employment Whistleblowersuspend or terminate thenot

employment discriminationprohibitingutesemploy-against publicaof or discriminate
E.g.,factors. TexCiv.uponbased variousgood reportsin faith a violation ofee who

service);(jury§ 122.001PRAC. & Rem.Codeau-appropriateto an law enforcementlaw
14.43(m) (refusal§ to hire be-Tex.Fam.Codethority.

order);withholdingsupporta childcause of554.003(a) states:Section
(active duty§ inCode 431.006Tex.Gov’t

public employee employment isA whose military emergency);in Texanstate
suspended or or who is dis-terminated Safety 502.017(c)(exercise§Health & Code

inagainstcriminated violation of Section Hazard Communi-rightsof under the Texas
[damages and554.002is entitled to sue for (race,Act); §Tex LaboR Code 21.051cation

relief].other color, sex, origin,disability, religion, national
require link atThese two sections no causal age); (compliance§ with a validor id. 52.051

report illegalof andall between a conduct civil, criminal, legis-insubpoena appearto a
discriminatoryemployer’s alleged con-the lative, proceeding); id.or administrative

very literally, provisionsduct. Read these (seeking compensation§ workers’451.001
public employeea to sue forwould allow testifying compensa-in abenefits or workers’

wrongful discharge if made thehe had ever proceeding).tion We have never considered
described,report regardlesskind of of in the context of thethe issue of causation

report discharge inwhether the and were any similar statute.Act orWhistleblower
construction,Byany way related. this the

involving ahave in one instanceWegive public employees life ten-statute would
imposed veryacause of actioncommon lawreporting activity goodfor inure believed
In Pilotstandard of causation. Sabinestrictfaith to be unlawful.

Hauck, 733,Service, 687 734-­Inc. v. S.W.2d
Act, however,provisionAnother of the (Tex.1985), allegation bywe held that an735

suggests requirementthe of a causal connec- discharged for re­employeean that he was
tion. Section 554.004 states: fusing perform illegalan act states a causeto

public employeeA under thiswho sues excep­anRecognizingof that this isaction.
chapter proof, excepthas the burden of employment-at-­long-establishedtion to the

suspensionthat if of athe or termination Texas, emphasized thein wewill doctrine
employeepublic occurs not later than the limits on our decision:

day90th after the which the em-date on onlyexception covers the dis-That narrow
law,ployee reports the sus-a violation of charge employee the sole reasonof an for

pension presumed,or termination is sub- performto anemployeethat the refused
rebuttal,ject employ-to to be because the inhold that theillegal act. We further

report.ee made the plaintiffsa case it is thetrial of such
added.) preponderance of theprove by acau- burden to(Emphasis presumptionThe of

discharge nothat his wasimplies it evidencesation in certain circumstances that for
perform anOtherwise, than his refusal toin the reason otherprovedmust be others.

illegal act.presumption This is suffi-would be useless.
publicfor to that acient reason us conclude added). Thus, plain-a(emphasis735Id. at

employee can recover under the Whistle- performrefusal to anprovetiff must that his
only provesAct if he that he wasblower dischargecause of hisillegal act was the sole

suspended, or discriminatedterminated damages from his for-he can recoverbefore
inagainst use the same word“because” —to dischargesemployer. employerAn whomer

reported of554.004—he a violationsection refusing perform anemployee for toan both
appropriate lawgoodthe law in faith to an legitimate reason orillegal for aact and

authority.enforcement wrongful dis-forcannot be liablereasons
charge.statuteHaving determined that the

Pilot, Actlink, like the Whistleblowerdeter­ Sabinerequires a causal we must next
above, apermitsstatutes citedprescrip-link The and the othermine that must be.what
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retaliatory discharge. inplay employer’scause of action for an decision to sanction an
employeesimilarity the common and before that decision is an action­This between law

rejectedaction, however, wrong, employer’sable itstatutory the solecauses of is not
argument.causeapplyingalone sufficient to warrant the same

typesincausation standard both of cases. We conclude that the Whistleblower Act
Legislature employThe is free to a different require employee provedoes not an to that

standard in a than this instatute Court used reporting illegalhis conduct was the sole
Pilot,Sabine and we think it did so in the employer’sreason for his adverse actions.

quite specific inword “because”. We were proofmust still consider ofWe what causa-
Pilot, LegislatureSabine and we think the require.tion the Act does

equally specificwould have been if it had
ap­Three decisions of the courts of

intended to limit the various causes of action
peals touched onhave the causation standard

provided employmentit has for discrimina-
in the Act. Two of theWhistleblower three

employee’stion to situations in which an
only incidentally. Citydo so In Browns­ofprotected conduct was the sole for anreason (Tex.­Pena, 677,ville v. 716 679-680S.W.2dleast,employer’s retaliation. At there should 1986, writ),App.­ Corpus Christi no the—­bybe some indication that “because” the upheld jury questioncourt a which asked

Legislature really “solelymeant because”. employer againstwhether an discriminated
inWe find none the Whistleblower Act. employee reporting”an “in retaliation for a

appeals rejectedSeveral courts of have the questionviolation of the law because the
strict sole-cause of instandard Sabine Pilot wording offollowed the the Whistleblower

prohibitingthe ofcontext other statutes em­ rejected city’s argumentAct. The court the
ployment Wright Fag­Indiscrimination. v. question overlythat the was broad and

352,gan, (Tex.App.­773 S.W.2d 353 accompanied by limitingashould have been—­Dallas
1989, denied),writ the court held that an However, opinioninstruction. the court’s did
employer terminatingcould be hable for an byquote requestednot the instruction the
employee serving juror,for as a a violation of city, importand thus the of the decision is
section 122.001 of the Civil Practice and City Ingleside Kneuper,In v.uncertain. of

Code, other, legitimateRemedies even if rea­ 451, 1989,(Tex.App.­768 453S.W.2d —­Austin
Santex,supportedsons termination. In Inc. denied), jury was whetherwrit the asked the

(Tex.­557,Cunningham,v. 618 559S.W.2d reporting illegalof conduct “the reasonwas
1981, writ),Civ.App.­ employerno an terminating plain­or one of the reasons” for—­Waco

argued that he could not be hable for dis­ dicta,employment. Intiffs the court ob­
criminating against employee filingan for a city complainthat while the did not ofserved

claim,compensationworkers’ unless the wording question, prac­the of the “the better
claim the forwas sole reason his actions. phrase question gen­intice would be to the
The court wrote: you‘Do find that Defendanteral terms:

employment report­terminated Plaintiffs foropinionIn our such a construction reads
ing a of ...?’” Id. at 453 n. 1.violation lawsomething into the that is notstatute

ques­The court did not address whether thethere. We beheve that the clear intent of
adequatelyinquiredtion about causation.employer maythe statute is that an not

filing Compensationuse the of a Worker’s only slightly in­The third case is more
dischargeclaim as a reason to or otherwise DepartmentInstructive. Texas Humanof

against employeediscriminate ifan even (Tex.­Green, 136,Services v. 855 S.W.2d 150
there are other reasons. 1993, denied),App.­ the courtwrit—­Austin

Id.; Borden, Guerra, asked,jury questionapprovedaccord Inc. v. 860 a which
“515, against Plaintiff(Tex.App.­ Corpus ‘[D]idS.W.2d 522 Christi Defendant retaliate—­ ”1993, by agr.); reportingBot­ for ... violations of law?’ Defen­writ dism’d Mid-South

385, jurytling Cigainero, requestedhad an instruction to theCo. v. 799 S.W.2d 390 dant
denied).1990,(Tex.App.­ that it “would not liable if it “wouldhavewrit be—­Texarkana

...entirelycourt in was not taken the same actions without consider­While the Santex
”reports.’ court heldprotectedthe conduct must ation of Plaintiff’s Theclear about role
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“comports the com-claiming only that it withgive theerror to refuse tothat it was not
fromprotectionmon standards for workernothingit to thebecause addedinstruction

types of activities....”may for otherholding have been dismissalquestion. The court’s
circumstances, n. 21.Id. at 732in the but its reason­correct

Contrary theing clearly not. to whatwas compelling reasonsthere areWe believe
said, requested plainlythe instructioncourt why causation standard—principal-reasona

jury something questionthe doestells the a substantial reason—calledsometimes
not, viz., employerif the had sufficientthat employment dis-adopted inshould not be

againstgrounds takingfor actionlegitimate generally and whistleblow-crimination cases
liable for theemployee, it could not bethe First, clearparticular. it is noter cases in

groundan additionalsimplyaction because “principal” or “substan-makes a reasonwhat
employee’s report illegalof conduct.was the forSuppose public employee is firedtial”. a

may not be entire­requestedThe instruction job andbeing drunk on thetwo reasons:
correct, surplusage.ly but it is not seriously injuring a fellow em-consequently

before, reporting just yes-andployeean instruc­ monthsThe Fifth Circuit has held that
terday supervisor public post-used arequested in that ato the one Greention similar
age personalmail one letter.in under meter togivenmust be at least some cases

principal? If the formerIn v. Ector reason isthe Act. Davis WhichWhistleblower
(5th Cir.1994), employer to777, enough for theCounty, reason was not40 F.3d 786-787

princi-jury discharge employee, is the lattercourt instructed the that thethe district
Second,pal the Whistleblow-plaintiff required proveto that was or substantial?“[h]ewas

employ-permitnot to andischarged reportingafter violations of the er Act does seem
role,activity play anyreport illegalof toreport”.and he made such a ee’slaw because

small,jury decidingif in whether to sanc-court refused to instruct the that howeverThe
Suppose employeean has a recordplaintiff was fired for insubordination he tion him.

serious, anappeals repeatedheld of misconduct. Shouldcould not recover. The court of
liability discharging himgiven impermissibly employer escape forthat the instruction was

though ajurors report,to if it that thevague because it did not allow is admitted
consideration, “thelegitimate illegiti­and minor was neverthelessdifferentiate between

Third,think not. an em-employer’smate motives for the actions. See last straw”? We
Greenwood, Indep. ployer not be liable for bad motivesalso Knowlton v. Sch. should

Cir.1992)Dist., (5th1172, 1179-1180 employer hasupon.acted An who957 F.2d never
discharging anjury given in reasons for(quoting instruction Texas sufficient sound

case). liability merely foremployee not incurWhistleblower Act should
reporting illegaldisliking employeethe forupon of formerDavis relied the view three

played part inthat dislike noconduct whenconcurring opinionof this in aJustices Court
personnel action.disputedthePublishingin Winters v. Houston Chronicle

(Tex.1990) Court,Co., 723, Supreme in a(Doggett,795 732 The United StatesS.W.2d
context,J., JJ., has summa-joined by Ray Mauzy, concur- different but relatedand
rejectingin for a causationring). The Court that case held that rized a fourth basis

upon principal or substantialagainst privatehis standard basedplaintiff could not recover
employmentin discrimination cases.employer on a whistleblower claim. reasonssector

Healthy City DistrictIn SchoolArguing privatethat a whistleblower action Mount
274,case, Doyle, 429appropriate Board Education v. U.S.recognized in anshould be of

(1977),568, Doyle, anL.Ed.2d 471concurring opinion to define 97 S.Ct. 50the undertook
teacher, complained that hefor untenured schoolprovedfacts should have to bewhat

communicating to athem, discharged forconcurring opin- hadrecovery. Among the been
stated, principal’sthe school mem-reporting [wrongful] local radio stationion of“[T]he

code.concerning a teacher dressprincipal rea- orandummust have been theactivities
Doyle hadresponded thatemployer’s Id. at The school districtson for the retaliation.”

added). fightingforopin- for this reason but(emphasis concurringThe not been fired732
teacher, arguing with schoolauthority requirement, anotherno for this withion cited
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students,employees, swearingcafeteria at not have occurred when it did. We think
protects employeesthis best from unlawfulmaking gesturesand obscene to female stu-

punishing employersretaliation without fordents. The district court found that commu-
legitimately sanctioning har-misconduct orplayednication of the memo had a substan-
boring upon.bad motives never acted Whis-parttial in the school district’s decision to
tleblower statutes in other states use thisdischarge Doyle granted him Theand relief.

See, e.g.,causation standard. 43 PaStat.appeals Supremecourt of affirmed. The
(West 1991) (an1424(c) employer§ ahasreversed, holding that the determina-Court

ifdefense to a whistleblower claim heDoyle’stive issue was not whether constitu-
by“proves preponderancea of the evidencetionally protected conduct was a substantial

by employer forthat the action the occurreddecision,infactor the district’s but whether
reasons,separate legitimateand which arethe district would have reached the same

§merely pretextual”);not Ann. 8-S.C.Coderegardless protectedof the conduct.decision
27-30(A) (no(Law. Co-op Supp.1993) actiondecision,Explaining aits unanimous Court
may broughtbe under the whistleblowerwrote:

“any previous proceedingsstatute unlesssolelyA rule of causation which focuses
finding employeehave resulted in a that theprotected playedon whether conduct a

disciplinednot have been but for thewouldotherwise,part, in a“substantial” or deci-
reporting alleged wrongdoing.”).ofrehire, place employeesion not to could an

SupremeThe United CourtStatespositionin a as a result of thebetter
prescribed shifting proofofhas also a burdenconstitutionally protectedexercise of con-

employmentin discrimination cases. Theoccupiedduct than he would have had he
establishingemployee has the burden of adifficultynothing.done The with the rule

prima facie case of unlawful discrimination.by that itenunciated the District Court is
produc­employerThe then has the burden ofrequirewould in casesreinstatement

ing legitimateof reasons for itsevidenceperhapswhere a dramatic and abrasive
employeeactions. The has the burden ofinevitably on minds ofincident is the those

rebutting ofthis evidence. While the burdenrehire,responsible for the decision to and
shifts, per­production burden ofthe ultimateplay partdoes indeed a in that decision—

employee. McDon­suasion remains on theifeven the same decision would have been
792,Green, 411Douglas Corp.nell v. U.S.had incident not occurred.reached the

1824-26,802-805, 1817, 36 L.Ed.2d93 S.Ct.principleThe constitutional at stake is suf-
(1973); Dep’t Community668 Texas Af­officiently employeeifvindicated such an is

Burdine, 248, 252-256, 101v. 450 U.S.fairspositionin ifplaced no worse a than he had
(1981);1089, 1093-1095, 20767 L.Ed.2dS.Ct.engaged in Anot the conduct. borderline

Hopkins,v. 490see also Price Waterhousemarginalor candidate should not have the
1787-1789,228, 244-247, 1775,109 S.Ct.U.S.employment question against himresolved

(1989). of104 L.Ed.2d 268 Texas courtsconstitutionally protectedof con-because
appeals adopted procedures inhave similaroughtBut that same candidate notduct.

Farrington Syscov. Foodsuch cases. Seeable, conduct,by inengagingto be such to
Servs., 247, (Tex.App.—­865 251S.W.2dprevent employer assessing hishis from

denied) (bur­1993,Dist.]Houston writ[1stperformance reachingand a deci-record
proofdens of in state race discriminationnot to rehire on the of thatsion basis

by Doug­provided McDonnellcase shift asrecord, simply protectedbecause the con-
Union,las); ValleyAdams v. Fed. Creditemployerduct makes the more certain of

182, (Tex.App. Corpus185-187848 S.W.2d —the correctness of its decision.
denied)1992, (jury agein dis­Christi writ

285-286, atId. at 97 S.Ct. 575. crimination case must be instructed on the
Burdine,arguments persuade us that the shifting prescribed byThese asburdens

Kizer,in Lakewaystandard of causation whistleblower and in Land v. 796Co. S.W.2d
1990,employee’s 820, (Tex.App­similar cases should be that the 822-823 writ.­ —Austin

that, Richards,denied)); Hugheswithout v. 624protected conduct must be such Tool Co.
598, (Tex.Civ.App.­it, 599employer’s prohibitedthe conduct would S.W.2d —­Houston
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n.r.e.), caused the termination.1981, presumedde­ to havewrit ref'd cert.Dist.][14th
2272, presump-§ Thisnied, 991, 554.004.102 S.Ct. 78 TexGov’t Code456 U.S.

case, however,(1982) In thisin tion is rebuttable.(plaintiff workers’L.Ed.2d 1286
daysninety afterresigned more thancompensation retaliation case has the burden Hinds

policiesreviewquestioned TDHS’ fileestablishing a causal link between dis­ he firstof
claim, apply. Thepresumption does notcompensation and once and thecharge and the

should, therefore, in-does, by showing haveemployer must rebut district courthe the
jury as follows:legitimate discharge).for structed thea reason

discriminateemployerAn does notspecif­A statute couldwhistleblower
reporting a viola-against employeean forburden-shifting approach.ically incorporate a

law, faith,good appropriatetion of in to anKy.Rev.StatAnn. (Miehie§E.g., 61.103
authority, unless the em-enforcementlaw1993) filing action under(employee court

occurredployer’s action would not haveby prepon­whistleblower statute must show
reportthe not been made.when it did haddisclosure,of the evidence that thederance

factors,in connection with otheralone or Rather, merelyIt not so. the courtdid do
action; employ­personnel once anaffected a jury Questionin 2 whether TDHSasked the

prima showing,facie then theee makes this against Hinds “in retaliationdiscriminated
byemployer provethe burden to clearhas report”. A trial court must submitfor his

convincing that the disclosureand evidence as shall be“such instructions and definitions
personnelfact inwas not a material the jury a ver-proper to enable the to render

action). The Texas Act doesWhistleblower omission of adict.” Tex.R.Civ.P. 277. The
not, liberty adoptand are not at to thiswe in error.proper instruction this case was

expressly provides,approach because the Act
court’s error was re­The districtabove,noted that the ofas we have burden

reasonably toif it “was calculatedversibleproof employee.the Codeis on Tex.Gov’t
of anprobablycause and did cause renditionnote, however,§ that the 1995554.004. We Tex.R.App.P. 81(b).judgment”.improper

to this section add the follow­amendments
dispute in this caseThere was a serious

ing:
procedure was ille­pre-reviewwhether the

a suitIt is an affirmative defense to gal, discriminatedand whether TDHS
chapter employingunder this that the Hinds,Also, it will be re­against Hinds.

governmental entitystate or local would called, resigned,discharged butwas not
against employeehave taken the action the discharge. Hinds doesclaiming constructive

thethat forms the basis of suit based cites todisputenot the misconduct TDHS
information, observation,solely on or evi- justify of him. But Hinds didits treatment

notdence that is related to the fact that present of discrimina­substantial evidence
employee report protecteda un-the made tion, testimonysupported by the of co-work­

chapterder this of a violation of law. vigorous­in this case wasers. The evidence
25,1995, R.S., 721,May Leg.,Act of 74th eh. juryconvincingly disputed, and thely and

5, -,§ 1995 Tex.Gen. Acts -. We or wasmight have found that TDHS waswell
inexpress opinionno this case whether the by legitimate illegitimatenot ormotivated

proofof is shifted under the amendedburden proper causationThe absence of aconcerns.
statute. circumstances,instruction, was rea­in these

jury fromsonably preventto thecalculated
Ill necessarymaking finding to establishthe

next consider whether theWe statute, thereby resultingliability under the
properemployedcourt the standarddistrict judgment.improperin an

not,charging jury,in and ifof causation the
appeal,complain of this error onrequires of the Towhether the error reversal
requestearlier, obliged to make a writtenwasjudgment. As noted the Whistle-­ TDHS

substantially cor­employ­ court for apublicthat a to the districtblower Act states when
278. TDHSninety days instruction. Tex.R.Civ.P.within of rectee’s termination occurs

law, request instruction that shouldreport is did not thereporting a violation of thehis
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given, requestedhave been but instead the
quoted referringinstruction above to the COMPANY,UNIVERSAL SERVICES

“principal reason” for the INC., Petitioner,retaliation and de-
fining requestthat term. believe thisWe

v.preservednevertheless error for two rea-
Huy UNG,Hieng KhaovFirst,sons. TDHS took the instruction from

al., Respondents.etconcurring opinionthe in thatWinters was
byendorsed three Members of this Court. No. 94-1053.

separate opinionsWhile of Justices on this
Supreme ofordinarily authority, Court Texas.Court are accorded little

guidethere was no other Texas law to
8,Argued 1995.Feb.Second, requestTDHS. the called the trial
15,Decided June 1995.court’s attention theto causation element

missing Question Depart-in 2. InNo. State 14,Rehearing Sept.Overruled 1995.
235,Highways Payne,ment v. 838 S.W.2dof

(Tex.1992),241 we stated: “There should be
determining partybut test for if aone has

preserved jury charge,error in the and that
partyis whether the made the trial court

complaint, timely plainly,aware of the and
ruling.” Payne,and obtained a Under

properly preserved juryTDHS error on its
charge complaint.

rv
complains ap-also ofTDHS the court of

peals’ holding that the trial court’s award of
$18,000.00 anguish damagesin mental was

supported by legallynot sufficient evidence.
granted applicationthe for writ of errorWe

error,pointon this of in addition to the one
addressed, to courtwe have correct the of

(Mar.appeals’ holding. Tex.Sup.Ct.J.37 610
1994). disposition30 Because of our of this

grounds, longercase on other we no need to
pointreach this of error.

as thatInasmuch we have concluded the
jury prop-district court failed to instruct the

reversible,erly, and that this error was we
judgment appealsreverse the of the court of

and remand this case to the trial court for a
new trial.


