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partiesThe to this suit are Don
Higginbotham Allwaste,(“Higginbotham”),
Inc., (“Allwaste”), whollyand its two owned
subsidiaries, Abatement,Allwaste Asbestos

(“AAA”),Inc. Allwasteand Asbestos Abate-
(“AAA-Houston”).Houston,ment of Inc.

publicly companyAllwaste ais held and re-
quired by to filefederal law accurate state-
ments of its financial condition with the Secu-

(“SEC”).Exchangerities and Commission

Higginbotham alleges he was fired because
he refused to hide material overstatements of

third-quarter profitsthe of1990 AAA-Hous-
auditor,ton from internalAllwaste’s and re-

party reporting anyfused to be a to the of
additional material overstatements.
Higginbotham byhe wasstates instructed
three AAA management—members of
Wayne Rachlen, Populo,Dom and Paul Ver-

preparerochi—to andschedules rehearse an-
questionsswers to that would conceal infor-

Miller,mation from Darren Allwaste’s inter-
nal responsibilityauditor. Miller had the of
preparing reportsthe tofinancial be filed

Higginbothamwith the SEC. was instructed
narrowly reports, giveto submit tailored true

answers, and not to volunteer information.
Bilek, Houston, appellant.Thomas E. for Although strictly truthful, this course of con-

duct would nonetheless have had the resultPhilip John, Jr., Brancaccio,J. Marian L.
misleadingof the internal auditor as to theBrem, Houston,Michael appellees.L. for

earnings.nature of the subsidiaries’ actual
ROBERTSON, responsibility pre-Because Miller had the forBefore CANNON and

DRAUGHN, paring reports,the theSEC resultant con-JJ.
eventually misleadingduct could lead to re-

ports being agency.that federalfiled withOPINION
Higginbotham alleges appelleesalso inten-

CANNON, tionally tortiouslyand inflicted emotionalJustice. dis-
tress, misrepresentednegligentlyand to himappealsHigginbothamDon the decision of

perform jobthat he towould be allowed histhe granting summary judg-district court
acceptedin generallyaccordance with ac-ment in appelleesfavor of that he take noth-

counting principles.ing bringsas a result of Hehis action. two
points argueof alleging appeal, appelleeserror the court On the dis­below erred
in granting summary judgment properly summarytrict thegrantedthe because court

exist, judgment they judg­material issues were entitled toof fact and also chal- because
lenging ment as a The standards forthe district court’s decision to strike matter of law.

testimony summary judgmentdeposition reviewingthe of a motion forthree witnesses.
Appellees cross-point Thebring of are well established. movant for sum­one error chal-
lenging mary judgment showingburden ofthe decision to has thedistrict court’s consid-

genuinethat issue of material facter certain evidence in Plain- there is nodocuments as
judgmenttoResponse and that it is entitled as atiffs to Defendant’s Motion for

decidingSummary matter of law. In whether there isJudgment. We reverse and re-
disputed precludingfact issuemand. a material



413

a matter ofsummary judgmentto as lawto tledsummary judgment, evidence favorable
wrongfulEvery Higginbotham’s terminationbe taken true. onthe non-movant will as

arguments ap-onpossible indulged Theyin favor thoseinference must be claim. defend
any in argue Higginbotham’sof and resolved peal. Appelleesthe non-movant firstdoubts

Manage­Propertyv. Mr. testimonyfavor. Nixon was no sole rea-its thereestablished
(Tex.­546,ment, Inc., 690 S.W.2d 548-549 They say he admit-he wasson terminated.

1985). reasons, wit,toother ated he was fired for
managementpersonality theconflict withwrongfulparameters for a claim ofThe

distrust,Boston, threat,in andbased a dis-illegalrefusing engageto intermination for
responded thatloyalty. Higginbotham thebyare delineated the Texas Su­conduct

conflict, “disloyalty,” andpersonality distrustpreme indecisions Pilot Ser­Court’s Sabine
refusing towere a of his takedirect result(Tex.­Hauck,vice, v. 687 S.W.2d 733Inc.

thepart in the to deceive auditor.scheme1985) v. Houston Pub.and Winters Chronicle
peopleto “see someThe threat he made was(Tex.1990).Co., 723 These cases795 S.W.2d

jail” engaging in that ofgo to for coursestandingexception longto thecarve out an
words, thinlya veiledconduct—in otheremploymentin that for an indefi­rule Texas

thereportthreat to the conduct to authori-andmay be terminated at willnite term
deposition testimony isWinters, ties. The relevant724.795 atwithout cause. S.W.2d

set out below:the “employment-­referred to asThis is often
Pilot,Inat-will” doctrine. Sabine the Court personalityQUESTION: you have aDid

acknowledged exception doc­a narrow to this people in Boston?conflict with the
employees dischargedtrine for for the sole ANSWER: Yes.

performthey illegalrefused to act.reason an QUESTION: you up atDid blow them?
Pilot, 735.Sabine 687 S.W.2d Winters sub­

ANSWER: Yes.sequently exception bynarrowed that hold­
QUESTION: of theThat was one reasonsplaintiff may only ifing a recover he was

left,you it?wasn’t“unacceptably forced to choose between risk­
youI toldANSWER: I didn’t leave.liabilitying beingcriminal or dis-­

Winters, ago.awhilecharged_” 795 at 724.S.W.2d
your posi-QUESTION: They eliminatedHowever, we do not read nar-Winters so

tion.rowly employerthat anas to hold must
directly employeean make an my position.confront and They eliminatedANSWER:

employeestatement that theaffirmative will QUESTION: you partin becauseDo think
if performbe terminated he refuses to an personalityyour conflict with them?of

holdingillegal aact. Such would insulate part.InANSWER:
liability long theyemployers from so as
employee illegalmerely the to theasked do

act, termination,mentioning possiblewithout I feelsuingI’m because likeANSWER:
then, refused,employee dis- ofif the later I because theand that terminatedwas

employeefact that an re-charge [thathim. The I Nelson “I’dthreat made to Bubba
action, legalperform jail.”], myan or ofgofuses to whether to becausepeoplesee some

not, Em- disloyalty,viewed as insubordination. the fact that Ican be anddistrust and
always subject discharge peopleto for inployees are in line with thewould not fall

Consequently, an em-insubordination. when Boston....
performployer employee to some actasks an conclusivelytestimony not estab-The does

automatically puts theillegal, hewhich is firedwas be-Higginbothamlish whether
“unacceptable” choice ofemployee to the the auditor orhe to deceivecause refused

liability dischargedrisking beingorcriminal for other reasons. Thewhether he firedwas
employee placed theis underbecause the testimony interpreted to meanbecould

being foronus of terminated insubordination. heHigginbotham terminated becausewas
distrustful,threats, disloyal andmotion, appellees made wasadvancedIn them

upperthepersonalityhad a conflict withwhy they enti- andarguments as to werethree
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management. testimony And,QUESTION:The anytime youcould also be were
interpreted Higginbotham adjustmentto mean that was asked to any-make an or do
fired thing your job,because he the part you“blew whistle” on at- as of did it?

auditor,tempts to deceive the and that the ANSWER: That’s correct.
“distrust,”“disloyalty,” conflict,”“personality QUESTION: Regardless youof whether

peopleand “threat go jail,”to see some to right wrong?felt it was or
occurred as a direct result of his whistle

ANSWER: That’s correct.blowing conduct. latterThe is a reasonable
■ ■ ■■ ■ ■Anyinference from the facts. doubts should

have Higginbotham’sbeen resolved in favor QUESTION: youWhen were asked to do
by the district court. Because the evidence things, you youdid preparedo them? Did
could be byresolved a trier of fact in favor of youthe prepare?schedules were asked to

party,either genu-we find that there was a Yes,ANSWER: I did.
ine issue of material fact.

testimonyAdditional followingincludes the
statements:Appellees argue Higginbothamalso

QUESTION: fact, you(1) In weren’t asked toterminated,was not resigned,but he or
(2) anything illegal?doposition merelyhis was eliminated. They
point deposition testimonyto the of Frank Well,ANSWER: I was Iasked. was in-

HigginbothamFradella. Fradella stated re­ guided deceivingstructed and in the audit.
signed. Higginbotham directly contradicted I legal.don’t think that’s

by stating depositionthis in his own that his ■ ■ ■ # ■ ■

position conflictingwas Theeliminated. tes­
QUESTION: it,As I understand whattimony araises material issue of fact which is

telling you[Rachlen] was is not to volun-properly by jury.the Appelleesresolved
anythingteer the internalto auditors.appear arguelikewise to because

they question, it,if youAnd ask a answerHigginbotham positionadmitted his was
theyonly mybut answer what ask. Iseliminated, he was not terminated and there­

inrecollection correct that?fore has no disagree.cause of action. We A
correct.may ANSWER: That’sposition be “eliminated” a retaliatoryas

context,measure. In that there is no differ­ ■ ■ ■■ ■ ■

having positionence between the “eliminat­
QUESTION: you pre-[Rachlen] told tobeinganded” Theterminated. effect on the

schedules;pare you givehe told to Darrenemployee positionis the Whethersame. the
[Miller, ManagerAllwaste’s of Internalpartwas aeliminated as of business decision

information; ifAudit] certain Darren asksin Higginbotham’s blowingor retaliation for
more, him,get[for] to with and he wouldgenuinewhistle athe is issue of material fact

you say?tell what toby jury.beto resolved the
ANSWER: That’s correct.

Appellees argue Higginbotham QUESTION:next Wayneelse didWhat tell
perform any youadmitted he never refused to sayto Entex?about

They argueact. also the “acts” he was anything.ANSWER: I can’t remember
perform illegal.asked to notwere Sabins ******

requiresPilot plaintiffthat a must have been
QUESTION: Wayne youDid ever ask todischarged for reasonthe sole that he re­
put anydown false numbers?perform illegalto Appelleesan act.fused

rely testimonyon the following deposition by ANSWER: didn’t.No he
Higginbotham support argument:to them * * * * * *

QUESTION: anything youthere thatWas QUESTION: So, know,youfaras as all
youwere asked to do that refused to do? preparedthe evernumbers that were and

anythingI of shown to orANSWER: can’t think at Darren Miller done on behalf
Waynethis of numbers?time. were correct



415

rehearsing questionsto withThe hours answersnumbers were correct.ANSWER:
Rachlen.QUESTION: you’re talking aboutWhat

presented toit, Higginbotham also evidencenow, formattingI understand is a ofas
auditor, Darrenthe court that thedistrictthe information?

Miller, manage-AAAdetermined thehadThat’s correct.ANSWER:
“theydeceptively in thatment had acted

tryingwere to hide the one million dollars
by pre-Entex”billingscosts in excess of onQUESTION: any youever[D]id one tell

schedules,” delaying startparing “special thesomebody?to tolie
audit, margin analy-preparing “specialof theNo.ANSWER:

sis,” “coach[ing] responsesemployees’ toand
questions.”

however,Higginbotham, disputes appellees’ depositionA from thereasonable inference
interpretation of He ar-these statements. testimony and other evidence is that

duties,gues Higginbotham performedfirst that the above statements must be his various
put go the toalong planscontext: but to withinto refused

auditor. Because this evidencedeceive theQUESTION: your feeling youIsn’t it that
party byincould resolved favor of eitherbedo;theyeverything youdid to andasked

fact, that was athe trier of we find therethat,despite they youall couldn’t find an-
genuine of fact.issue materialjob?other

argue was ille-Appellees the conduct notgood employee,I did—I aANSWER: was
gal. They continue on statementsto standyou[’re] Isaying.if athat’s what was

(1)by Higginbotham that he was not told togood employee.
(2) carefullygivehe toanyone,lie to was toldQUESTION: sayingI’m that whatever rehearsed, truthful, tobut answers the audi-they you your job,partto ofasked do as (3)tor, told volunteer informa-he was not to

you did it? (4)tion, requeststo addi-reporthe was for
goingI had no intentions ofANSWER: information, progress thetional and the of

along thewith concealment of information. (5)audit, upper management,to and he was
QUESTION: youAnd didn’t? ofinstructed to submit condensed schedules

hid the true earn-financial information whichIAndANSWER: didn’t
ings AAA-Houston the auditor. Weof to

■ ■ ■ ■ ■■

mayagree information well have beenthis
QUESTION: However,they youWhatever asked to it was astrictly truthful. scheme
do, you presentdid? toearningsto the of AAA-Houston

artificially byinflated aboutthe asauditorUp tryingto to deceive theANSWER:
succeeded,$1,500,000.00. infor-Had it theinparticipateaudit. I did not that.

up to be reflectedmation could have trickledQUESTION: youAnd dodidn’t that. You
byfiled the SEC thereportsin withthedidn’t do that.

reports haveparent company. wouldThose
That’s correct.ANSWER: Filingmisleading. andbeen and falsefalse

QUESTION: We all understand that. misleading reports the SEC violateswith
federal law.summary judgmentHigginbotham’s affida-

haveby Higginbotham would notAthoughvit thatalso reflects he was instructed
filing report, we thatWayne partybeen the noteprepareRachlen to schedules and the

78ff(a) part,§ in “...provides,questionsanswers to to conceal in- 15 U.S.C.rehearse
knowinglywillfully andany person whofrom the auditor. He stated heformation

made,makes, anyto statementprepare or causes beexpresslywas instructed to con-
re-adjust- any application, report,in or documenthidedensed schedules which would

chapter anyby quired filed under this orments a contract to bethat were taken on
..., whichquarter. regulationin rule thereunderthird He orAAA-Houston the

misleading re-was false and withspent and 100 statementaverred he three months over



416
”any fact,....spect (emphasis propositionto material that employerfor the an must

ours) subjectshall be to penaltiescriminal specifically employeeanconfront and inform
auditor,upon By misleadingconviction. employeethe that he will be fired if doeshe not

truthfully, Higginbothameven could have perform illegalan Generally,act. one who
guilty “causingbeen of to be made” a state- performancethe illegalseeks of an act does

reportment in whichthe SEC was “false and subtletyso with stealth.and Once the em-
misleading” aregarding “material fact.” act,ployee performis asked illegalto the he

Higginbotham’s mayThe thatfact conduct put dischargeatis risk of if he torefuses do
have been truthful does not alter factthe complexit. The scenario becomes more
that hewhat would have intended to wasdo where, mayas beenhave the fact in the ease

misleading reportto a falsecause and to be bar, supervisor upperat the or managerlevel
Higginbothamfiled with the noteSEC. We asking employ-believes the conduct he is the

might havealso been liable under 18 U.S.C. perform legalee to is and of thetermination
1001,§ covering fraud and false statements employee for insubordination is therefore

matter,government anyto the federal in 18 Thus, find,justified. Supremeunderwe the
2, making§U.S.C. those who aid abetand Winters,holding merely askinginCourt’s an

parties againstwho commit an theoffense employee perform illegalto an act automati-
government a principal,U.S. liable as and 18 cally puts him unacceptableto that choice of

1343,§ §1341 coveringU.S.C. and 18 U.S.C. doing riskingthe act or termination. For
mail frequentlyand wire fraud and which are reasons,foregoingthe the district court
prosecuted along with securities violations. in granting summary judgmenterred on the

grounds Higginbotham puthad not been toonlyThe manner in which a determination
unacceptable(1) doing illegalan ofchoice an actcan be made as to whether the conduct
beingor fired.requested Higginbothamof misled wouldor

(2)auditor,have themisled the information
We likewise conclude the districtwould have been in re-reflected the SEC

improperly granted summary judgmentcourt(3)ports parent company,of the and would
Higginbotham’sas to intentional infliction ofmisleadinghave been a false and statement

reachingemotional claim. Indistress thisfact,of a inpresentedmaterial as the SEC
conclusion, reject appellees’we first conten­report, by an documentaryis examination of
tion their conduct was not extreme and out­evidence, expertfactand and testi-witness
rageous as a of law. Thematter Texasmony, weighing credibilitythe of all evi-the
Supreme outrageousCourt has con­defineddence, resolvingand fact isthe issues. That

goes “beyond possi­duct as conduct that alljobthe the trierof of fact. Once the trier of
decency, regardedble bounds of and ... [is]are,fact determines what the true facts then

atrocious, utterly in aas and intolerable civi­appliesthe tocourt the law determine wheth-
Casas,community.”lized v. 856Wornickrequested Higginbothamer the conduct of

(Tex.1993).732, Higginbotham734S.W.2dexposed liability.would him tohave criminal
alleged fromhis emotional distress resulted

Appellees argue Higginbothamnext job participatelosing his after he refused to
put “unacceptablewas not to ofthat choice” illegalin conduct. is intol­Unlawful conduct

risking being dischargedliabilitycriminal or community.in a To termi­erable civilized
byand that his cause of isaction foreclosed employment henate an individual’s because

holding Appellees relythe in onWinters. activityinparticipate illegaltorefused is
following deposition testimony, bythe given that itequally intolerable in rewards those

Higginbotham, to their claim:support engage punishesin such conduct andwho
QUESTION: one ever came toAnd no not, sophisticated “getdo kind ofthose who a

said,you illegal“I youand want to do an If Higginbothaminformant canthe result.”
fired;”act, you’re hap­or else that never (1)by preponderancea ofprove the evidence

pened? participatehe to inthe conduct was asked
ANSWER: That’s correct. law, claims,have federal as hewould violated

(2)earlier, participate inthe he refused to the course ofAs we are not convincedstated
conduct, (3) forSupreme in and he was terminated thatholding Winters standsCourt’s
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of Milanorefusal, deposition, and thoseown Vincehishe has likewise demonstratedthen
Higginbotham con-McDonough.and outra- Edappellees’ was extreme andconduct

finding in affidavitsin contained thecourt erred cedes the evidencegeous. The district
grantout- ofnecessaryand reverse thewas not extreme not toappellees’ conduct is

agree.summary judgment, and werageous as matter of law.a

argueAppellees also toNonetheless, urges usHigginbotham
testimonydepositionHigginbotham’s own the it willpointthis for reasonconsider

alleged emotional distressdemonstrated his thisupon trial ofthe district courtassist
law.a matter of effect,not severe aswas disagree. InWeaction.
anyhe not seekHigginbotham admitted did asking to an issueHigginbotham us decideis

allegedto hiskind of treatment alleviate trial courtit The fact that thebefore arises.
However, plain­suffering. not awhether or objections affida-appellees’ to thesustained

ofsought merelyis evidencetiff treatment summary judg-during thethe course ofvits
distress; it isseveritythe of the emotional expertsproceeding not mean thement does

depressed,feelingofnot Proofconclusive. testifying Theprecluded at trial.are from
sacred,confused, andfrightened, angry, com!; evidence,saying inonly theisdistrict

appearance demean-changes physicalin and propercurrently presented, was notthe form
See,emotional distress.or can also establish judgment wesummary evidence. Because

International, Inc., v. Gi­American Medical judg-already summaryreversed thehave
urintano, 331, (Tex.App.—­821 S.W.2d 343 ment, the dis-need not decide whetherwe

1991, writ); State[14th Dist.]Houston no strikingin thisproperlycourttrict acted
Zubiate,Co., 808Farm Mutual Auto Ins. v. Therefore, ontestimony. we decline to rule

1991,590, (Tex.App.—El600-01 PasoS.W.2d point of error.Higginbotham’s second
denied); Ingleside Kneuper,Citywrit v.of

1989,451, (Tex.App.—Austin460768 S.W.2d bring cross-point ofAppellees one
writ). is when heHigginbothamno correct inThey erredallege the trial courterror.

visitingalthough proofthat of a doctorstates documentaryfailing Higginbotham’sto strike
support claim of dis­can a severe emotional Appellees argue the wereexhibitsevidence.

tress, onlyit is or methodnot the exclusive aproperly and lackednot authenticated
provingof emotional distress.severe predicate to establish their admissibil­proper

disagree.ity. Werely onAppellees also
testimonyHigginbotham’s he real­that what the motion for sum-The record thatshows

All-­ly wanted was to transfer to another hearing onjudgment set for oralmary was
subsidiary. outThey pointwaste 20, day the hear-beforeAugust 1993. One

toHigginbotham came to Allwasteeven back objections toappellees fileding,
following hisof contractdo two weeks work evi-summary judgmentHigginbotham’s

certainlytestimonytermination. While this con-They the documentscontendeddence.
Higginbothamto not suffertends show did had not been authenti-hearsay andstituted

appel-­distress ofsevere emotional because day, thefollowing butThe beforecated.
conduct, It isagain, it is notlees’ conclusive. responsea toHigginbotham filedhearing,

merely cutting againstevidence argued depositionsobjections. thatHethe
weighedHigginbotham’s properlyease to be any formresponseto curedattached the

Theby fact.and considered the trier of judgment andsummary recordin thedefects
testimonyfindingindistrict court erred this deposi-the to consider therequested court

wasproved as a matter of law the distress The court did.tions.
not severe.

has tocourt discretionThe districtfact tohold are ofWe there material issues
and to allowof evidenceallow the admissionenti-appelleesthat are notbe resolved and

thein ofto defects the formany party curelaw. Wejudgmentto as a matter oftled
See, v.Kolbsummary judgment evidence.point In hisappellant’s first of error.sustain
Ass’n, 585Insuranceerror, argues Employers’Higginbotham Texaspoint ofsecond

1979,(Tex.Civ.App.—Texarkanaof 870striking portionserred in S.W.2dthe district court
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n.r.e.). Higginbothamwrit refd thecured
prior hearing.defects to Appelleesthe have

failed to show the district itscourt abused
Therefore, appellees’discretion. we overrule

cross-point judg-of error. We reverse the
ment of the district court and thisremand

proceedingscause for further not inconsis-
opinion.tent with our
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